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Waste Water Exclusion Information Concerning Climax Jurisdictional Determination



Background from the Hot Topic

Climax Mine is restarting its mining operations and plans to place waste rock in McNulty Gulch at the headwaters of Tenmile Creek. The Corps’ preliminary JD found a significant nexus of the wetlands and streams in McNulty Gulch with Tenmile Creek, a downstream navigable jurisdictional water. It is the opinion of the Region that the Corps has made valid determinations of jurisdiction based on the regulatory definition and current guidance documents. 

Climax Mine and its parent Company have claimed that waters in the Gulch are excluded from jurisdiction because they are part of a waste treatment system covered by an NPDES permit from the State of Colorado. 

The Corps requested the assistance and EPA’s evaluation of the application of this exclusion. After reviewing the material provided by Climax Mine, consultation with the State’s NPDES program managers, the State Assistant Attorney General, OWM, OWOW and OGC, Region 8 agrees with the Corps’ assessment that the wetlands are not part of the waste treatment system in McNulty Gulch and are jurisdictional. 

Region 8 concluded that the waste treatment system does not sever jurisdiction of the waters in McNulty Gulch.

The jurisdictional status and/or exemption of waters under EPA policies and 404 permits does not affect the status as waters of the State of Colorado.

At present, there is no consolidated guidance on the wastewater exemption. 

The current EPA wastewater exemption policy has developed from a series of memos and letters starting in 1992. The documents discuss a variety of scenarios and specific conditions and support our decision that jurisdiction is not severed by the presence of the waste system. R8’s interpretation of the documents appear to limit the waste treatment exclusion to active, recognizable elements of waste treatment systems, such as tailing ponds, sediment ponds, functioning conduits/ditches for transport and for some cooling ponds. 

· A 1992 memo from LaJuana Wilcher, Office of Water, Assistant Administrator,  to Region 10 states that tailings ponds behind tailings dams subject to CWA §404  permit requirements are no longer waters of the U.S. 

· A 1993 Bob Perciasepi, Assistant Administrator, Office of Water, memo on the status of power plant cooling ponds as defined under Section 122.2, have the potential to affect interstate commerce, and therefore may be jurisdictional based on Regional knowledge of potential for interstate commerce nexus. 

· A 2004 Diane Regas, Director of Office of Wetlands, Oceans, and Watersheds memo to Region 10, addresses the discharge of mine tailings from Kensington Mine. This memo excludes tailings ponds from WOUS jurisdiction, and that after reclamation the government may reassert jurisdiction, in other words this may be a temporary situation.  

· [bookmark: _GoBack]The 2006 Ben Grumbles, Assistant Administrator, Office of Water to John Paul Woodley, Assistant Secretary of the Army, letter discusses the status of a stream as a conduit between the tailings pond and the settling pond as a component of the treatment system. The memo also asserts that after the project is completed and the site is restored the stream segment in question will again be a water of the U.S. The McNulty Gulch ditch transporting contaminated water from the tailings to the waste system was not determined to be jurisdictional by the Corps at this time, the Region agreed with that interpretation.

· The 2007 POA-1992-574 and POA-1992-574-Z Joint Corps/EPA memos clearly state that a waste system does not sever jurisdiction of upstream waters. All waters upstream and downstream of the tailings pond that were jurisdiction prior to the authorized activity and qualify as jurisdictional under the Rapanos guidance are still subject to CWA jurisdiction.

Regulation and policy have determined that waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA are not waters of the United States. The waste treatment system exclusion is limited to the functional elements of the treatment system. 

The Corps determined, based on the December 2008 Rapanos Guidance, that the wetlands adjacent to the McNulty Gulch ditches are jurisdictional waters of the US and not a part of the waste treatment exclusion. 

The Corps determined that adjacent and upstream waters maintain a significant nexus to Ten Mile Creek, a traditionally navigable water, and therefore are WOUS. 

The Region held discussions with the State on the status of the wetlands under the current and past NPDES permits, and the State agreed in a November 14, 2014 email from Al Stafford, NPDES Permit Writer, that the wetlands are not a part of the permitted waste treatment system. 

After a site visit and review of applicable documents, the Region supported the Corps determination (Narrative for Approved Jurisdictional Determination Climax Mine – McNulty Gulch (SPK-2013-00045)) that the wetlands are not active elements of the waste treatment system designed to treat mine site waste and therefore are jurisdictional WOUS. 
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